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FSLG Mission:

•To provide government entities with top 

quality service 

•by helping them understand  and comply 

with applicable tax laws, and

•to protect the public interest by applying 

the tax laws with integrity and fairness to 

all
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Topics:

•WORKER CLASSIFICATION

•IRS FILING REQUIREMENTS:

Form 1099

CP2100/ “B” Notices      
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A Note Before We Begin…

•This presentation is designed to provide 

information – not a specific determination 

for your situation

•Worker classification determinations are 

made on a case by case basis, 

depending on the specific facts and 

circumstances

Worker Classification| TE/GE 5

Worker Classification

•Workers may be:

•Independent Contractors

•Employees

•How do you know

Resources
•Pub 1779

•www.irs.gov
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https://www.irs.gov/pub/irs-pdf/p1779.pdf
http://www.irs.gov/
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Independent Contractor

•Generally, an independent contractor is 

an individual who performs services for 

an entity where the entity controls only 

the result of the work.
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Employee

•Considerations:

•Common Law Rules

•Specific Federal Tax Statutes

•Section 218 Agreement

Resources:
•Pub 963

•www.ncsssa.org/statessadminmenu.html
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https://www.irs.gov/pub/irs-pdf/p963.pdf
http://www.ncsssa.org/statessadminmenu.html
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Public Officials

• Mayor

• Legislator or elected representative

• County commissioner

• Judge/justice of the peace

• County or city attorney, marshal, sheriff, 

constable

• Registrar of deeds

• Tax collector or assessor

• Road commissioner

• Board members

Worker Classification| TE/GE 9

Common Law Employee

•An employer-employee relationship 

exists when the person for whom 

services are performed has the right to:

• control and direct the individual who 

performs the services 

•not only as to the result, but also as to the 

details and means  

•Treas. Reg. 31.3121(d)-1(c)(1)

Worker Classification | TE/GE 10
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Employee vs. Independent Contractor 

•Categories of Evidence:

•Behavioral control

•Financial control

•Relationship of the parties

Worker Classification | TE/GE 11

Behavioral Control

•Type of instruction given 

•Degree of instruction 

•Evaluation system

•Training provided by the business

Worker Classification | TE/GE 12



5/30/2018

7

Behavioral Control

•Key fact to consider is whether the entity 

retains the RIGHT to control the worker 

regardless of whether the entity

actually exercises that right.

Worker Classification | TE/GE 13

Financial Control

•Significant investment?

•Unreimbursed expenses?

•Opportunity for profit or loss?

•Services available to the market?

•Method of payment?

Worker Classification | TE/GE 14
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Relationship of the Parties

•Is there a written contract?

•Are employee-type benefits provided?

•Permanency of the relationship?

•Are services provided a key activity of 

the business?

Worker Classification | TE/GE 15

What if I’m Still Not Sure?

File Form SS-8 

with IRS

Resource:
•Form SS-8

Worker Classification | TE/GE 16

https://www.irs.gov/pub/irs-pdf/fss8.pdf
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Form 8919

•Misclassified workers 

report their share of  

Social Security and  

Medicare on Form 8919

(only if certain conditions

are met)

Resource:
•Pub 8919

Worker Classification | TE/GE 17

SS-8 Receipt Process

•Form SS-8 is reviewed 

•If incomplete, the Form SS-8 is returned 

with an explanation or a request for 

additional information

•Most common reason for return

Worker Classification | TE/GE 18

https://www.irs.gov/pub/irs-pdf/f8919.pdf
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Form SS-8 Determinations

•Determination letters are binding on the 

IRS based on the facts presented

•May be modified or revoked for various 

reasons

•Not considered an audit or examination, 

but may lead to one if the taxpayer 

takes a position contrary to the 

determination

Worker Classification | TE/GE 19

Independent Contractor

•Forms and Filing Requirements:

•Secure Form W-9 before paying the 
vendor

•File Forms 1099-MISC and 1096

•File Form 945 for Backup Withholding

Worker Classification | TE/GE 20
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FIRE System

•Filing Information Returns Electronically

•The system is available 24 hours a day,             

7 days a week.

•Those required to file 250 or more 

information returns for any calendar 

year, must file electronically.

Worker Classification | TE/GE 21

Employee

•Forms and Filing Requirements

•Secure Form I-9

•Secure Form W-4 before paying 
employees

•File Forms W-2 and W-3

Resources:

•www.irs.gov/Individuals/IRS-Withholding-
Calculator

•www.ssa.gov/employer/

Worker Classification | TE/GE 22

https://www.irs.gov/Individuals/IRS-Withholding-Calculator
https://www.ssa.gov/employer/
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Employee

•Form 941, Employer’s Quarterly Federal 

Tax Return 

•Form 944, Employer’s Annual Federal Tax 

Return

Resource:

•www.eftps.gov/eftps - Electronic Federal 

Tax Payment System

Worker Classification | TE/GE 23

Wages

•The term “wages” means:

• all compensation for employment unless the 

law grants a specific exception

•Wages may be paid in cash, or in other 

form 

•Noncash wages are measured by their fair 

market value

Worker Classification | TE/GE 24

http://www.eftps.gov/eftps
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Penalties

•Information Returns

•Failure to furnish correct payee 

statements

•Failure to file correct information returns

•Employment Tax Returns

•Failure to file

•Failure to pay

•Failure to deposit

Worker Classification | TE/GE 25

Example: Elected Officials

•Mayor and Council Members are paid 

$100/month. How should their earnings 

be reported? 

Explain…

PRESENTATION TITLE | TE/GE 26
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Example: Elected Officials

•Mayor and Council Members are paid 

$100/month. How should their earnings 

be reported?  

•Elected officials are specifically 

identified as employees under tax law

•$1,200 reported as wages on Form W-2 

for mayor and council members

•FICA and income tax withholding, as 

applicable, are reported

Worker Classification | TE/GE 27

Voluntary Classification Settlement 
Program (VCSP)

•Agree to reclassify as employees for future 

periods

•Partial relief from past employment taxes

•The application and process are simple

•Entities pay just 10% of tax computed on 

favorable rates

•No penalties or interest

•Audit protection for past years on workers 

being reclassified

Worker Classification | TE/GE 28
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Voluntary Classification Settlement 
Program (VCSP)

•Complete Form 8952, Application for 

Voluntary Classification Settlement 

Program

•File 60 days prior to treating workers as 

employees

•IRS will review application and prepare 

a closing agreement (if applicable)

Worker Classification | TE/GE 29

Voluntary Classification Settlement 
Program (VCSP)

•Eligible Entities

•Must be currently treating workers as 

nonemployees

•Must have filed 1099s for nonemployees

•Cannot be under employment tax audit

•Can be tax-exempt organizations or 

government entities

Worker Classification | TE/GE 30
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Voluntary Classification Settlement 
Program (VCSP)

Resources:

•VCSP Website 

•Announcement 2012-45

Worker Classification | TE/GE 31

Due Dates

New Filing Due Date : January 31, 2017

Forms W-2/W-3 to SSA

Forms 1099-MISC, Box 7 to IRS

PRESENTATION TITLE | TE/GE 32

https://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Voluntary-Classification-Settlement-Program
https://www.irs.gov/irb/2012-51_IRB/ar16.html
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Most Common Forms 1099s

Form 1099-MISC (Miscellaneous Income)

Form 1099-INT (Interest)

Form 1099-G (Certain Government 

Payments)

PRESENTATION TITLE | TE/GE 33

Forms 1099 (-G,-INT,-MISC) 

•Generally Exempt Payees

•Governmental entities

•Indian tribes

•Corporations*

(* Includes LLC designated as a corporation)

PRESENTATION TITLE | TE/GE 34
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Form 1099-MISC Special Rules

•Include Payments paid to Legal and 

Medical Corporations

•Payments to medical and health 

care service-providers  (Box 6) 

•Payments to legal firms for legal 

services (Box 7 or Box 14)

PRESENTATION TITLE | TE/GE 35

Form 1099-MISC General Exemptions

•Payments for merchandise and inventory

•Examples:

•Office Supplies

•Cleaning Supplies

•Payments of rent to real estate agents 

acting as an agent for the owner

PRESENTATION TITLE | TE/GE 36
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Common Questions

•How long do I keep copies of information 

returns?

•Three years from the filing date, unless 

backup withholding applies (4 years).

•What if I cannot obtain a taxpayer 

identification number, or the Form W-9 

information, from the recipient?

•Backup withholding applies

PRESENTATION TITLE | TE/GE 37

Are you required to do 
Backup Withholding?

•If you make reportable 

payments to “persons” who 

have not furnished their valid 

TIN, the withholding rate is 

24%; and  

•the backup withholding 

applies to any payments 

reported on Forms 1099-G, 

1099-INT, and 1099-MISC

PRESENTATION TITLE | TE/GE 38
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When to begin Backup Withholding

•If the payer has requested 

& the payee has refused to 

provide a valid TIN

•If directed to do so by the 

IRS “Lock-in Letters”

•If the payee is present on 

the Bad/Missing/No TIN 

(CP2100/2100A) Notice for 

2 of 3 prior years

PRESENTATION TITLE | TE/GE 39

When to begin Backup Withholding

•The payer is required to secure reporting 

information for Forms 1099-MISC from 

the vendors  

•The obligation to initiate backup 

withholding commences when the 

vendors are asked for their TINs

•NOTE: it is the failure to secure a TIN that 

subjects the payee and payer to backup 

withholding

PRESENTATION TITLE | TE/GE 40
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Backup Withholding – Form W-9

•Form W-9 is not required (but 

recommended) when a vendor is initially 

asked for a TIN

•Form W-9 is required when the vendor 

has been identified by the IRS as a 

provider of erroneous information 

reported on Forms 1099 (CP 2100/2100A 

Notices)

PRESENTATION TITLE | TE/GE 41

When to begin 
Backup Withholding

•CP 2100/2100A Notices  

•Sent to the payers when erroneous 

information is identified on filed F1099

•Direct the payer to take an action 

dependent upon various factors

Payer must identify all vendors who have 

provided erroneous information in 2 out of 3 

years of reporting and initiate mandatory

backup withholding.

PRESENTATION TITLE | TE/GE 42
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CP 2100/2100A Notices

B-Notices

•1st B-Notice: 15 business days from 
CP2100 Notice date or date received  

•2nd B-Notice: 

a.  SSN problem: SSN card

b.  EIN problem: 147C letter

•Publication 1281

PRESENTATION TITLE | TE/GE 43

How to report Backup Withholding

•Report withholding amounts to payee and 

to IRS in Box 4 of Form 1099-MISC 

•Form 945 is used to report and pay 

backup withholding to the IRS  

•This is an annual return, due 1/31/xx

•ordinary deposit rules apply

•make Form 945 deposits separate from 

Form 941 deposits

PRESENTATION TITLE | TE/GE 44
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Verifying TIN*s 

•You may verify any Taxpayer 
Identification Number (TIN) by registering 
with the IRS’s TIN Matching Program

•Use of the TIN Matching program will 
reduce the number of TIN/Name 
mismatches and protect the employer 
from civil penalties 

•Failure to register and/or use program 
will not be used to impose civil penalties 
on non-users

PRESENTATION TITLE | TE/GE 45

Verifying TINs

•The TIN Matching Program 

contains:

• Social Security Numbers (SSNs) 

• Individual Taxpayer Identification 

number (ITINs) and 

•Employer Identification Numbers 

(EINs)               

issued by SSA and IRS

•Register with IRS e-services at 

www.irs.gov/taxpros

PRESENTATION TITLE | TE/GE 46
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Resources

Martinsburg Computing Center 
Information Return Program (MCCIRP)

•Questions  1-866-455-7438

(8:30 - 4:30 PM EST.)

• E-mail Inquiries

www.mccirp@irs.gov

PRESENTATION TITLE | TE/GE 47

Resources

IRS Forms and Publications

•http://publish.no.irs.gov/catlg.html

•Forms 1-800-829-3676

•General Instructions for Certain 

Information Returns (Catalog #27976F)

•Instructions for Forms 1099-MISC 

(Catalog #11409F)

PRESENTATION TITLE | TE/GE 48
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Resources

•Tax-Exempt/Government Entities Customer 
Account Services

•877-829-5500
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Resources

•www.irs.gov

•Type keywords “worker classification” in 
search box

•Pub 15-A PDF – Employer’s Supplemental 
Tax Guide

•www.irsvideos.gov/Governments/Employers 

•Submit comments: TEGE.Outreach@irs.gov
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http://www.irs.gov/
https://www.irs.gov/pub/irs-pdf/p15a.pdf
http://www.irsvideos.gov/Governments/Employers
mailto:TEGE.Outreach@irs.gov

